











KUM 


Vou. 83. 


CENTRAL LAW JOURNAL 383 








Central Law Journal. 


ST. LOUIS, MO., DECEMBER 1, 1916. 








POWER OF COURTS IN REVIEWING RUL- 
INGS OF PUBLIC SERVICE COMMIS- 
SIONS. 





There are perhaps fewer questions of 
more importance than that of defining :he 
limitations of review by courts on appeal 
from rulings by public service commissions. 
If boards are established to regulate public 
utilities, they ought to have a certain discre- 
tion and findings of facts which they have 
jurisdiction to make should have more than 
a mere presumption of correctness. If they 
have anything in the way of evidence in 
their support they ought to be sustained, or 
a court in overruling them becomes pro hac 
wice a substitute board. 


New York Court of Appeals treats the 
question of an appeal from a public service 
commission’s finding of a fact in its juris- 
diction to make in a very interesting way, 
in reversing an overruling by the Supreme 
Court of the state in Appellate Division of 
the commission’s finding, the opinion by the 
Court of Appeals being unanimous. People 
ex rel. v. McCall, 113 N. E. 795. 


The question before the commission was 
whether a gas company should be compelled 
to extend its mains and supply gas to cer- 
tain communities, and the commission di- 
rected this to be done. The Supreme Court, 
in Appellate Division, held that this order 
was, upon the whole, unreasonable. 


The statute authorized the commission 
“to order reasonable improvements and ex- 
tensions” by gas companies. The Supreme 
Court said that: “We have no doubt that 
under this law the question remains for the 
court to determine upon the review of the 
determination of the public service commis- 





sion whether the extension ordered was a 
reasonable extension.” 
The Court of Appeals said: “This state- 


ment of the law is quite likely to create a 
misapprehension as to the power of the 


court. The court has no power to substi- 
tute its own judgment of what is reasonable 
in place of the determination of the public 
service commission, and it can only annul 
the order of the commission for the viola- 
tion of some rule of law.” 

The court goes on to say that : “The pub- 
lic service commissions were created by the 
legisiature to perform very important func- 
tions in the community, namely, to regulate 
the great public service corporations of the 
state in the conduct of their business, and 
compel those corporations adequately to dis- 
charge their duties to the public and not to 
exact therefor excessive charges. It was 
assumed perhaps by the legislature that the 
members of the public service commissions 
would acquire special knowledge of the mat- 
ters intrusted to them by experience and 
study, and that when the plan of their cre- 
ation was fully developed they would prove 
efficient instrumentalities for dealing with 
the complex problems presented by the ac- 
tivities of these great corporations. It was 
not intended that the courts should inter- 
fere with the commissions or review their 
determinations further than is necessary to 
keep them within the law and protect the 
constitutional rights of the corporations 
over which they were given control.” 

Further it was said: “The court of the 
Appellate Division did not therefore have 
the power to determine that the extens‘on 
of relator’s gas mains and pipes ordered by 
the public service commission was unrea- 
sonable in the sense that it was an unwise 
or inexpedient order, but only that it was 
unreasonable, if it was an unlawful, arbi- 
trary or capricious exercise of power.” 

It was claimed that, as the court had 
under New York Code of Civil Procedure 
the right to set aside the verdict of a jury 
where upon all the evidence there was a 
preponderance of proof the other way, this 
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rule should be applied, but the court held 
this did not apply to substituting judgment 
of a court for that of a special tribunal. 


The then reviewed 
cover whether or not “there was any evi- 
dence to show” there was “an unlawful and 


case is to dis- 


arbitrary exercise of power” by the commis- 
It was said “there was no dispute as 
to the basic facts of the case,” but the court 
in Appellate Division merely “summed up 


sion. 


the proof” and expressed its opinion, where 
wit- 
nesses as to cost of the extension, as to 
what that cost would be. It was said: 
“This is very far from showing that the 
order of the public service commission was 
simply an abitrary and capricious exercise 


there was variation in estimates of 


of power.” 


We have carefully set forth the main 
facts in this case, and think what the Court 
of Appeals said in conclusion should be 
stated. This was that: “This decision, if 
allowed to stand, will seriously hamper 
the commissions in the discharge of their 
duties and go far toward defeating the ef- 
forts of the legislature to establish agencies 
to regulate the great public service corpora- 
tions.” 


The manner in which these commissions 
may acquire information to guide them to 
their conclusions is in many respects not 
permissible in a trial before a court. For 
example, hearsay evidence may be admis- 
sible before a commission, when it would 
be rejected in a court. This gives them a 
wider range and carries the presumption, 
that, not only the scientific experience they 
will acquire shall be of benefit to them, but 
their common sense as well shall have a 
wider latitude for its play. Its cognizance, 
so to speak, is extended beyond that of 
judicial cognizance. The administration of 
their duties demands rather practical than 
technical knowledge. The members are, in- 
deed, more like a jury than a court, but the 
large purpose of their creation removes 
them further from judicial control than a 
jury is removed, because proceedings be- 
fore them are not in the presence of courts. 





NOTES OF IMPORTANT DECISIONS. 





FRATERNAL BENEFIT SOCIETY — 
AMENDING BY-LAWS AS TO SICK BENE- 
FITS.—By Maine Supreme Judicial Court it 
has. been held that, irrespective of what may be 
the law as to the right of a fraternal insurance 
society te amend its by-laws so as to increase 
its rates or to reduce its sick or death benefits, 
it cannot as to a member who has “begun to 
receive sick benefits, reduce the amount he is 
to receive.” Mahen v. L’Union Lafayette, 98 
Atl. 821. 


The court said: “The question here is wheth- 
er after a member has become ill and his right 
to sick benefits has attached, the society can 
defeat his right and repudiate its existing ob- 
ligations by amending its by-laws. If so, it is 
an easy way to discharge liabilities. We 
think it cannot. Such an amendment is wholly 
unreasonable and void, as respects liabilities 
already incurred.” 


It must be conceded that the right to amend 
must work reasonably as to all members. While 
it may be true that a member entitled to sick 
benefits ought to have his status preserved as 
of the time sickness entitling him to benefits 
begins, yet the same would not be true as to 
death benefits not being changed merely be- 
cause a member has become very old and in- 
firm. Death is in the general contemplation as 
a certainty at some time, while as to sick bene- 
fits there is both uncertainty as to their being 
needed at all, and how long they may be need- 
ed. The beginning of a sickness should be 
held to mature the right, just as death matures 
a right. Change of sick benefits should be 
thought to apply only to members at the time 
in normal health. 





PHYSICIANS AND SURGEONS—PRACTIC- 
ING MEDICINE BY CHRISTIAN SCIENCE 
METHODS.—Under statute of New York for- 
bidding the practice of medicine by anyone not 
duly licensed, it is also provided that the statute 
shall not be construed to affect the practice of 
the religious tenets of any’church. It was shown 
in a prosecution against a Christian Science 
healer that he held himself out as a healer, 
kept an office with a sign on his door describing 
himself as a Christian Scientist. For resort 
ty his office where prayer was said there was 
a price paid, “either as a compensation or as 
an honorarium.” It was held that if the de- 
fendant was sincere and did not use his church 
as a shield to cover a business undertaking he 
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could not be convicted. People v. Cole, 113 
N. E. 792, decided by New York Court of Ap- 
peals. 


The opinion lays stress upon the statute stat- 
ing that it shall not be construed to affect 
the religious tenets of any church.’ It is said: 
“It appears from the record that it is a tenet 
of the Christian Science Church that prayer to 
God will result in complete cure of particular 
diseases in a prescribed individual case. Heal- 
ing would seem to be not only the prominent 
work of the church and its members, but the 
one distinctive belief around which the church 
organization is founded and sustained.” 


But what is the practice of a religious tenet? 
It is conforming one’s conduct to what he be- 
lieves. This means that a Christian Scientist 
may seek cure by prayer. It does not mean 
thet another may hold himself out to cure some- 
one else by praying for him. Nor does it in- 
clude the preaching of immorality to others, 
as, for example, preaching to others that they 
should rise in rebellion to overthrow consti- 
tuted authority. 


Take, for example, Mormonism. One per- 
sonally may believe in its polygamy tenet, but 
if he preaches to an assembly that they should 
practice marrying of as many people as they 
might wish and to resist with arms any inter- 
ference with their God-given rights, he could 
be arrested for raising a riot. And if property 
were destroyed as a result of such incitement, 
it is hardly to be thought the loss would be 
deemed damnum absque injuria. 


It seems to us the court erred in ruling that 
one has an inalienable right to interfere with 
health regulations by utilizing another’s right 
.“0 practice the tenets of his own religious be- 
lief. The interferer has no more right to ap- 
propriate the other’s liberty of conscience to 
his own uses than he has to take his money 
from him by force or fraud. 





JURISDICTION — MATRIMONIAL DOMI- 
CILE REMAINING IN STATE OF INNOCENT 
SPOUSE.—Perkins v. Perkins, 113 N. E. 841, 
decided by Supreme Judicial Court of Massa- 
chusetts, holds, that where husband and wife 
were married in that state and there estab- 
lished a matrimonial domicile, the husband can- 
not by deserting her and establishing a resi- 
dence in another state, not for the purpose of 
obtaining a divorce, but in good faith, carry 
said domicile with him, so that the courts of 


the state to which he has removed can acquire | 


any jurisdiction of his action for divorce, his 
desertion of his wife being wrongful. 

This proposition is stated to have been de- 
clared as clear under the decision in the Ath- 
erton case, 181 U. S. 155, and Thompson v. 
Thompson, 226 U.S. 551. It was said: “The act 
of desertion (by the husband) was the invita- 
tion of a course of conduct which ripened intoa 
cause for divorce under our law after the lapse 
of three years. Although the husband might 
have broken that course of conduct at any time 
_ by return to the full performance of his mar- 
riage obligation, he did not do so, but pursued 
it to the end. He gave to the (wife) no actual 
notice of the pendency of the proceedings in- 
stituted by him in Georgia. She was ignorant 
of them and had in fact no opportunity to de- 
fend against them. If effect should be given 
to the Georgia divorce, the result would be that 
a marriage status established and maintained 
by wedding and cohabitation wholly in this 
commonwealth will be severed at the instance 
of a husband faithless to his marriage vows, 
he having removed from our jurisdiction and 
sought the interposition of the courts of an- 
other state without actual notice to or knowl- 
edge by his wife and she innocent of any wrong 
on her part, having continued to be domiciled 
in this commonwealth. * * * Due regard to the 
rights of our own citizens forbids the giving 
of such effect to the judgment of a sister 
state.” 

The court here stresses two or three things 
which appear to us to be wholly irrelevant. 
First, if the matrimonial domicile remains 
wholly in Massachusetts, it ought to remain 
there, whether the wife were innocent or guilty 
of fault. Second, if constructive service was in- 
effectual to give jurisdiction to the Georgia 
court, because the wife was ignorant of its 
having been made, it ought not to be effectual 
by her having actually heard of it. If there 
was no actual jurisdiction she should not have 
been able by mere consent to give jurisdiction. 
This matrimonial status was the res of juris- 
diction and parties, while able to consent to 
jurisdiction in personam, cannot give jurisdic- 
tion over the subject-matter of controversy. 
The Georgia court, ascertaining, if it did as- 
certain, that the matrimonial domicile was in 
Massachusetts, should not have entertained the 
cause, and then there would have been no 
question of recognition or not of a foreign de- 
cree depending upon whose fault it was. As 
it was, the Georgia court held the wife at fault 
and Massachusetts court held the other party 
at fault. If the Georgia court could pass on this 





question, its finding should be respected. 
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RIGHT OF MURDERER TO TAKE 
UNDER A WILL—CONSTRUING 
STATUTES OF INHERITANCE. 





In 80 Central Law Journai, on page 363, 
et seq., I find an article entitled “Murderer 
Taking Under Will or by Inheritance.” I 
have examined this article and its reasoning 
with a great deal of care, studied the cases 
cited, together with the cases taking a con- 
trary view that have since been decided. 
The courts are in hopeless confusion in 
their reasoning, and do not seem to be able 
to throw any additional light on this per- 
plexing legal problem. Is it not possible 
that the courts, in writing their opinions, 
have in most cases overlooked this sound 
doctrine? 

“When the interpretation of a statute, 
according to exact literal import of its 
words, would lead to absurd or mischievous 
consequences, or would thwart or contra- 
vene the manifest purpose of the legisla- 
ture in its enactment, it should be construed 
according to its spirit and reason, disre- 
garding or modifying, so far as necessary, 
the strict letter of the law.” 

In the case of Rector, etc., of Holy Trin- 
ity Church v. United States,* an act of 
Congress prohibits the importation into this 
country of “any foreigners” under contract 
to perform labor or service of any kind.” 
The question arose as to its applicability to 
a clergyman who came to this country under 
contract to enter the service of a church 
rector. The court conceded that the case 
came within the letter of the law, but be- 
cause it was not within the spirit and intent 
of the law, it was held that the act had no 
application to the case at bar. The court 
said: “It is familiar rule, that a thing may 
be within the statute, and yet not within the 
intention of the makers.” 


Justice Brewer, who afterward became 
one of the members of the Supreme Court 
of the United States, in Re Intoxicating 
Liquor Cases,’ had under consideration a 


q1) 
(2) 


143 U. S. Rep. 457. 
37 Am. Rep. (Kans.) 289. 





case involving the construction of a statute 
relating to the sale of intoxicating liquors. 
The statute provided as follows: 


“All liquors mentioned in Section 1 of 
the Act, and all other liquors of mixtures 
thereof, by whatever name called, that will 
produce intoxication, shall be considered 
and held to be intoxicating liquor within 
the Act.” 


This law was held to exclude the prepara- 
tion of lemon extract and other prepara- 
tions when used for certain purposes, still 
the law did not by words exclude them, nor 
is there any room to exclude them when 
taking the statute by its four corners and 
reading its plain and clear provisions. The 
court, in reasoning as it did in order to 
construe the statute as it did, said: 


“A thing which was within the intention 
of the makers of the statute, is as much 
within the statute as if it were within the 
letter; and a thing within the letter of a 
statute is not within the statute unless it be 
within the intention of the makers.” 


Further on in the opinion we read: 


“Doubtless the letter is first to be con- 
sidered in order to determine the intent of 
the legislature, for the courts may not read 
a law simply as they wish it to be read. 
But other matters may also be considered, 
and among the evils sought to be remedied.” 


A statute in New York prohibited any 
sheriff or deputy from purchasing any 
property at an execution sale, and declared 
void all purchases so made. In an action 
in ejectment it appeared that certain prem- 
ises had been sold by one deputy sheriff, 
on an execution issued under a judgment 





owned by another deputy of the same sher- ° 


iff, and were bid off by the deputy who 
owned the judgment. The contention was 
made that the statute declared such sale 
void. Surely no plainer case could be 
found showing that the purchasing deputy 
was within the letter of the statute which 
was plain and clear as day. But the court 


held that the statute did not apply, because 


the manifest object of the law was to pre- 
vent abuse, and to prohibit sheriffs and 
their deputies in their official capacity from 
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being purchasers at their own sales, and 
thus be induced to act corruptly in relation 
to them, but it never could have been in- 
tended to place those persons in a worse 
position than others as to the collection of 
their own demands.° 


In the case of Brown v. Gates,* it was 
said to be the rule: 

“That statutes are sometimes extended to 
cases not within the letter of them, and 
cases are sometimes excluded from the op- 
eration of statutes, though within the let- 
ter, on the principle that what is within 
the intention of the makers of the statute 
is within the statute, though not within the 
letter, and that what is not within the inten- 
tion of the makers is not within the statute ; 
it being an acknowledged rule in the con- 
struction of statutes that the intention of 
the makers ought to be regarded.” 

In the case of United States v. Ninety- 
nine Diamonds,® the court reasoned as fol- 
lows: ‘ 

“The object sought by the legislature in 
enacting a statute, and the evil which it 
endeavored to remedy, may always be con- 
sidered to ascertain its intent and interpret 
its act.” 

The cases taking the view above set forth 
are so numerous that the doctrine has be- 
come settled hornbook law. 


Now let us inquire. what was intended to 
be remedied by the legislature when it 
modified or changed the common law line 
of descent and distribution, and at what 
evil was the legislature aiming? What was 
wrong with the old common law of de- 
scent and distribution? Surely the legisla- 
ture could not see any evil in the old com- 
mon law maxim or principle that precluded 
a murderer or anyone under him from tak 
ing the property of his victim. There was 
nothing evil or wrong with a rule of 
action like that. It was a rule that grew up 
under the experience of organized govern- 
ment for the protection and the well-being 
of society, in that it was to discourage rel- 


(3) Jackson ex dem v. Collins, 3 Cow. (N. 
Y.) 89. 

(4) 15 W. Va. 1381. 

(5) 139 Fed. 961, 72 C. C. A. 9. 
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atives from murdering their kin, etc., in 
order to secure the property of their vic- 
tim. California, Iowa, Tennessee and In- 
diana have passed laws which preclude a 
murderer from taking the property of his 
victim ; almost every court appeared to be 
reluctant in granting the murderer the re- 
lief that he sought, and fully realized that 
it was an inherent wrong, in nearly all 
the cases which hold with the murderer. 

Then what was the reason for our pres- 
ent statutes of descents? An examination 
of the common law line of descent and 
distribution discloses that some of the sons 
and daughters, upon the ancestor dying in- 
testate, were cut off from the estate of the 
father or mother. Such a rule, under our 
sense of justice, is rigorous and unjust and 
can have no standing in this country. It 
was well adapted to the old English sys- 
tem from whence it sprang, but no reason 
was shown why it was just under our form 
of government. So the legislature, in its 
wisdom, concluded that it was no more than 
just that when the father or mother of a 
family died intestate, that the children, 
which deserved his or her bounty, should 
take the property share and share alike. If 
for any reason the father or mother had 
just cause to cut off a son or daughter, the 
statutes of wills would take care of that, 
but to have the law provide where de- 
cedent died intestate, that the children 
should not be treated alike, did not seem 
just, hence the change. 


This was the evil that the legislature de- 
sired to remedy. There was not then and 
there is not now, according to our way of 
thinking, any evil in a maxim or rule that 
precludes a murderer from taking the prop- 
erty from his victim. Why then should 
the plainness and clearness of a statute 
read into it something that was never con- 
templated by the legislature—a construc- 
tion that is against a natural right and in 
favor of an inherent wrong, which can do 
nothing more than lead to absurd and mis- 
chievous consequences? The maxim is not 
inconsistent with or repugnant to any law 
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of the land. It is not an evil principle to 
be uprooted, but rather one that has assert- 
ed itself to such an extent that the states 
are placing it upon their statute books. 

In summing up this matter, it seems 
clear that the common law maxim cutting 
off a murderer or anyone under him from 
taking the property of his victim, is not re- 
pealed by a change in the common law 
made by the modern statutes of descent 
and distribution because of the plainness or 
clearness of the letter of the statute, as it 
was never intended to be repealed and such 
was never within the contemplation of thc 
legislature. T. A. WEINKE. 

Condon, Oreg. 








ADMISSIBILITY OF CONTRADIC- 
TORY STATEMENTS OF A SUB- 
SCRIBING WITNESS IN A WILL 
CONTEST TO IMPEACH THE DUE 
EXECUTION OF THE WILL, 
AFTER PROBATE.* 





Where a will has been probated on the 
testimony of the subscribing witnesses and 
the will and the proof filed as required by 
most of the Western states, and which 
becomes a part of the record in the pro- 
ceeding, is testimony of contradictory state- 


ments made by one or all of the attesting or 
subscribing witnesses, showing want of due 
execution of the will in conformity with the 
statute, admissible on behalf of the con- 
testant, after offering the record of the 
probate of the will and the proceedings 
thereunder ? 

It is remarkable to find the paucity of 
leading articles and scarcity of decisions up- 
on a subject which one would suppose had 
been the bone of contention and decision 


*This entertaining and thorough investigation 
of a question of law which has received little 
consideration will no doubt interest many of our 
readers. The writer is Judge J. W. Hocker, of 
the Los Angeles Bar, formerly president of the 
Oklahoma Bar Association. 

(1) Cal. Civil Code Pro., Secs. 1316, 1317. 





in almost every state in the Union, but it 
remains a dominant fact that it has rarely 
been discussed and but infrequently been the 
subject of court decision. 


This question can only arise when the 
contest is after probate. The burden in 
the contest of a will after probate rests 
upon the plaintiff or contestant.2 But not 
until after the petitioner has made a prima 
facie case. 


“The same procedure is made applic- 
able to a contest if the will has been ad- 
mitted to probate as before. In both, the 
contestant has the labor oar as though he 
is attacking something which he must over- 
come by affirmative proof. Under such 
circumstances, I think the theory of the 
statute must be that the contest begins after 
the petitioner has made his prima facie 
case. In such case the burden would be 
on the contestant and all the provisions 
consistent and harmonious.”* 


Sixteen years later the same court de- 
clared : 

“Tf the contest raises an issue concerning 
the execution of the will, it may become 
necessary for the proponent in his rebuttal 
to again produce the evidence offered to 
the court upon preliminary hearing.’””* 

Certainly this would be “consistent and 
harmonious” procedure under the well- 
established principle of the law that the 
heirs of a deceased person can rest secure- 
ly upon the Statute of Descent and Dis- 
tribution, and that the rights thus secured 
them can only be divested by those claiming 
under a will and in hostility to them and 
showing that the will was executed with 
all the formalities of law, and that the tes- 
tator possessed soundness of mind and 
memory.’ And this is doubly true taking 
into consideration the California statutory 
provisions’ relating to the preliminary proof 
before admitting the will to probate, and in 
the face of these provisions, it certainly 
cannot be claimed that there is a presump- 


(2) 
(3) 
(4) 
(5) 
(6) 


Cal. Civil Code Pro., Sec. 1312, Sub. 4. 
In re Doyle. 73 Cal. 575. 

Estate of Latouy, 140 Cal. 438. 
Delafield v. Parish, 25 N. Y. 35. 

c. Cc. P.. Sees. 1308. 1315. 1317. 
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tion of testacy, and, if not, it is difficult 
to perceive any reason for requiring the 
contestant of a will to go forward with 
proof of that which is presumed in the 
absence of proof,—viz., that there is no 
will. 


After the empanelling of the jury the 
preliminary proof or the making of a prima 
facie case above referred to, would be the 
proof required to establish : 


1. The death of the alleged testator. 
2. Residence. 
3. The due execution of the will. 


(a) Publication of same by testator 
as his last will and testament. ° 

(b) Signing by subscribing witnesses 
at request of testator. 

(c) Signing by subscribing witnesses 
in presence of testator. 

4. That the testator was of sound and 
disposing mind and memory. 

And these facts must first be established 
either by the defendant and proponent by 
direct evidence or the record of the pro- 
ceedings filed in the court upon the probate 
of the will, otherwise, the failure to estab- 
lish these facts would put an end to the 
action to contest the will and revoke its 
probate, as there would not appear that 
there was anything before the court to re- 
voke. 


The declarations of subscribing witnesses 
to a will have been held competent to rebut 
the prima facie effect of their attestation.” 

It was said in Colvin v. Warford: 


“In this case Dr. Teackle was the last 
in order of the three persons who witnessed 
the execution of the will offered in evi- 
dence with the probate, and it is clear 
that the probate could not have even the 
effect prescribed by the Act without some 
presumption from his attestation in favor 
of the will. We hold, therefore, that the 
offer of probate of necessity brought for- 
ward, without other evidence upon which 
it was had, the presumption resulting from 
his attestation, and that the presumption 


(7) Colvin v. Warford, 20 Md. 357, 387; Town- 
shend v. Townshend, 9 Gill. (Md.) 373; High- 
berger v. Stiffler, 21 Md. 351; 14 Enc. of Ev. 786. 





thus presented, was as much open to con- 
tradiction or qualification by proofs of such 
of his declarations as were inconsistent 
with it, as it was in Townshend’s case up- 
on the trial of the issues before the pro- 
bate. In our view of the question, the prin- 
ciple upon which the evidence in that case 
was excepted from the operation of the 
general rule excluding hearsay testimony, 
applies with equal propriety and force in 
this, and we think, therefore, that there 
was no error.in admitting the evidence of 
Dr. Teackle’s declarations for the purpose 
of rebutting the prima facie effect of his 
attestation.”* 


In the contest of a will, evidence of con- 
tradictory statements by the subscribing 
witnesses touching the fact of the execution 
of the instrument may be received as evi- 


dence in chief or direct evidence of the 
contestants, being as it is in the nature of 
negative evidence. In other words, the 
proof of a negative allegation, the burden 
of proving which rests upon the party 
asserting it.® 


Evidence which would have been com- 
petent against the witness, had he been 
sworn, will be competent to overthrow the 
force of his declaration, offered in evi- 
dence, instead of his testimony. Why should 
his attestation not under oath have greater 
sanctity than his testimony Where his 
attestation is relied upon as proof of the 
instrument, it is to prove that the instru- 
ment was executed.’’° . 

In the case of Otterson v. Hofford, the 
subscribing witnesses had been sworn at 
the probating of the will. On the trial of 
the case, two of those witnesses were called 
and sworn and testified. The third sub- 
scribing witness was not called on either 
side. However, one of the parties offered 


(8) Colvin v. Warford, 20 Md. 386, 387. 

(9) McElwee v. Sutton, 2 Bailey (S. C.) 128; 
Boylan v. Meeker, 28 N. J. L. 274, 294, 297; Losee 
v. Losee, 2 Hill (N. Y.) 609; Boylan v. Meeker, 
4 Dutch. 274; Reformed, etc., v. Ten Eyck, 1 
Dutch. (N. Y.) 274; Otterson v. Hofford, 36 N. J. 
L. 129, 13 Am. Rep. 429; Bott v. Wood, 56 Miss. 
136; In re Will Hesdra, 119 N. Y. 615, 23 N. E. 
555. 

(10) Reformed Dutch Ch. v. Ten Eyck, 1 
Dutch. 465. 
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direct evidence that the unproduced sub- 
scribing witness, who had been sworn on 
probate of the will, had made sundry state- 
ments inconsistent with the fact of the 
due execution of the will in his presence. 
The offer of this testimony was refused 
by the court, and upon an appeal, the court 
reversed the cause for that reason, stating: 


“The evidence in question * * * ought 
to have been admitted. The defendant did 
not call the third subscribing witness, but 
relied upon his ex parte affidavit as it ap- 
peared on the record made up by the sur- 
rogate in compliance with the act.’ 


Various courts have held when occasion 
required it, that the contestant may be per- 
mitted to make proof of the proceedings 
had for the probating of the will. 

Declarations of subscribing witnesses to 
a will have been held competent to rebut 
the prima facie effect of their attestation 
and evidence of contradictory statements 
by the witness touching the fact of the 
execution of the instrument may be re- 
ceived.?* 


There are but two American cases hold- 
ing adversely to the views herein expressed, 
and those cases are based upon the decision 
in Strobart v. Dryden, an English Chancery 
case,* which has been condemned by a 
long line of American cases, as well as by 
Professor Wigmore in his excellent work 


on Evidence.” 


(11) Otterson v. Hofford, 13 Am. Rep. 430, 
432 (N. J.), 36 N. J. La 129. 

(12) Farleigh v. Kelley, 28 Mont. 421, 72 Pac. 
758, 759, 63 L. R. A. 319, ete.,, and note; Otterson 
v. Hofford, 36 N. J. L. 129. 13 Am. Rep. 430, 432; 
Abrahams v. Wilkins, 17 Ark. 321, 322. 

(13) Colevin v. Warford, 20 Md. 357, 387; 
Townsend v. Townsend, 9 Gill. (Md.) 373; High- 
berger v. Stiffler, 21 Md. 351; McElwee v. Sutton, 
2 Bailey (S, C.) 128; Boylan v. Meeker, 28 N. J. 
L. 274, 294, 297; Reformed, etc, v. Ten Eyck, 
1 Dutcher (N. J.) 274; Otterson v. Hofford, 36 N. 
J. L. 129, 14 Am. Rep. 429; Bott v. Wood, 66 
Miss. 136; In re Hesdra, 119 N. Y. 615, 23 N. E. 
555; Losee v. Losee, 2 Hill- (N. Y.) 609; Doe v, 
Sutton, 4 Barn. Adol 55 (Eng.); Boylan v. Meek- 
er, 4 Dutcher (N. J.) 294; Abraham v. Wilkins, 
17 Ark. 313; 2 Wigmore on Evidence, Sec. 1514; 
Farleigh v. Kelley, 28 Mont. 421, 72 Pac. 758, 
63 L. R. A. 319, note; Abbott’s Trial Ev, (2nd 
ed.) 141-142; Smith v. Asbell, 2 Strobart’s L. R. 
(S. C.) 145-6. 

(14) Strobart v. Dryden, 1 M. & W. 615. 





So that, like the knight-errant of old, it 
stalks aimlessly through the reports, use- 
less, discredited, a judicial outcast, occupy- 
ing a conspicuous place in the rogues’ gal- 
lery of overruled and doubted cases, and 
no longer authority for the proposition 
which it is cited to sustain. 


J. W. Hocker. 
Los Angeles, Cal. 


(15) Wigmore on Ev., Sec. 505, 514. 








DIVORCE—CONFESSION BY DEFENDANT. 





GARRETT v. GARRETT. 





Court of Chancery of New Jersey. July 19, 1916. 





98 Atl. 848. 





(Syllabus by the Court.) 





A defendant’s confession of guilt in a di- 
vorce case is not such evidence as, by the law of 
this state, will support a decree. 





WALKER, Ch. The petitioner sued for di- 
vorce from his wife on the ground of adultery 
alleged to have been committed by her on Oc- 
tober 12, 1913, with a man named Preddie, at 
No. 128 West 139th street, in the city and state 
of New York. The defendant did not answer, 
and the master to whom the cause was referred 
reported adversely to the petitioner, who filed 
three exceptions to the master’s findings. 


The first exception is to the report by the 
master that it was proved to his satisfaction 
that the petitioner and defendant lived together 
as husband and wife in Troy and also in the 
city of New York from the time of their mar- 
riage until the petitioner left the defendant be- 
cause he suspected her of being unduly inti- 
mate with Preddie, the date of which he ap- 
peared to be unable to fix, even the year in 
which he left her not being remembered by 
him; four or five years before was the nearest 
he could come to it. The ground of objection 
to this much of the report is that it appears by 
the deposition of the petitioner that he left 
his wife about four years before because he 
found out that she was not true to him, saying 
elsewhere that he did not remember the month, 
and that it was about six years before. He 
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said he thought it was about a year after they 
separated that he met his brother-in-law, who 
told him that she (the petitioner’s wife) was 
living with Preddie at No. 128 West 139th 
street, New York City; that he went there and 
found out that it was true; that he went there, 
saw her personally, and asked if she was living 
with Preddie, and she said that she was, and 
did not want people to know that she was liv- 
ing the way she was; that she did not want 
people to know that Preddie was not her hus- 
band. Nothing of a controlling character is 
involved in the question presented by this ex- 
ception. It may be dismissed, with the as- 
sertion that it is the petitioner’s uncorroborated 
testimony. 

And it is an inflexible rule in this state that 
a divorce will not be granted upon the uncor- 
roborated testimony or admission of a party 
to the suit. Not only does this apply to the 
cause, but to every element in the proofs neces- 
sary to sustain it. Williams v. Williams, 78 
N. J. Eq. 17, 78 Atl. 693; Hague v. Hague, 96 
Atl. 579. 

The second exception is to the finding of the 
master that it was not proved that the defend- 
ant committed adultery with Preddie at the 
time and place alleged in the petition, although 
it was proved to his satisfaction that the de- 
fendant committed adultery with Preddie at 
that address in the month of November follow- 
ing, and that she was then living with Preddie 
as his wife at the same place. As ground for 
this exception the petitioner insists that it ap- 
pears by the deposition of his solicitor that the 
defendant admitted to him that she went to 
live with Preddie about five years before the 
deposition was taken, and said that she had 
lived with him ever since, which showed that 
she was living with Preddie in October, 1913, 
and that the master should have reported that 
she committed adultery with him on the date 
alleged in the petition. At best for the. peti- 
tioner, the evidence of his solicitor merely re- 
cites the confession of a guilty wife, which, in 
and of itself, is not sufficient groundwork upon 
which to rest a divorce. A defendant’s confes- 
sion of guilt in a divorce case is not such evi- 
dence as, by the law of this state, will support 
a decree. Howard v. Howard, 77 N. J. Eq. 186, 
78 Atl. 195. Such confessions to be evidence, 
must be corroborated, as to the fact or facts 
confessed, and not as to the confession being 
made. Kloman v. Kloman, 62 N. J. Eq. 153, 156, 
49 Atl. 810. The solicitor’s deposition relates 
to a conversation he had with the defendant, 
who called at his office in response to a letter 
from him, and introduced herself, and, in an- 





swer to questions propounded by him, made a 
detailed and circumstantial confession about 
leaving her husband and going to live with 
Preddie, all of which the solicitor repeats in 
his deposition. Now, as a divorce cannot be 
granted upon the uncorroborated testimony of 
the husband as to his wife’s guilt, nor upon 
her uncorroborated confession of that guilt, it 
follows necessarily that the uncorroborated tes- 
timony, plus the uncorroborated confession, 
amount to no more than each standing alone, 
and are not legal evidence. True, both the 
testimony and the confession are admissible in 
evidence, but each must be corroborated in 
order to be effective as evidence in the cause. 


There is nothing in the recent case of Hague 
v. Hague, supra (Court of Errors and Appeals) 
which militates against this view. In that case, 
as in Schaab v. Schaab, 66 N. J. Eq. 334, 57 
Alt. 1090, the defendant was subpoenaed as a 
witness and examined on behalf of the petition- 
er. These were divorce cases, but what the 
defendants said under oath which went to prove 
the petitioners’ case amounted to confessions 
of guilt made under oath. In each of these 
cases a divorce was denied in the Court of 
Chancery, and that court’s decree in each was 
reversed. These reversals, however, were not 
based upon any ruling that the testimony given 
by the defendants alone and without corrobora- 
tion was sufficient. On the contrary, an ex- 
amination of each of these cases shows that 
the testimony given by the defendants was cor- 
roborated. In the Hague case, in the syllabus 
written by Mr. Justice Trenchard, who deliv- 
ered the opinion of the court, it is laid down 
that the wife’s testimony was corroborated by 
that of her husband and another witness, and 
quotations from the evidence are made in the 
body of the opinion for the purpose of justify- 
ing the statement made in the syllabus. In 
the Schaab case it was stated by Mr. Justice 
Fort, who wrote the opinion, that the defend- 
ant’s testimony was admissible, as to the facts 
and circumstances concerning which she testi- 
fied, and that it was entirely corroborative of 
the testimony of the detectives. This being so, 
the testimony of the detectives was, of course, 
entirely corroborative of hers. The law to be 
deduced from the cases on the question before 
me is that defendants in divorce cases may be 
called as witnesses by the petitioners, but that 
their testimony is insufficient for the granting 
of a divorce unless corroborated as to the fact 
or facts confessed. 


The third objection, complaining that the 
master reported that, as it was decided by this 
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court in Rapp v. Rapp, 67 N. J. Eq. 236, 58 Atl. 
167, desertion by the husband, which existed 
during the period fixed by the statute as ground 
for an absolute divorce, appearing by his own 
testimony, was a bar to a divorce against the 
wife for subsequent adultery, though not so 
pleaded, he, the master, was constrained to re- 
port that the petitioner was not entitled to the 
relief prayed for in his petition, and that it 
should be dismissed. The argument made 
against this finding and recommendation is 
that the petitioner has sustained the allegations 
of his petition, and that it appears from the 
depositions that the petitioner deserted the de- 
fendant because she was misconducting herself 
with Preddie and living in open adultery with 
him, and continued so to do down to the time 
of the taking of the deposition, and that the 
petitioner was therefore justified in leaving her, 
and, besides, that he could not bring suit for 
divorce in New York on the ground of adultery 
because he resided in New Jersey, and could 
not bring suit in New Jersey on the ground of 
desertion until two years after he had resided 
here, and that the cause for action for adultery 
was complete, and because the evidence clearly 
showed that here was no legal desertion by the 
petitioner, as he was justified in abandoning 
his wife because of her living in adultery with 
Preddie. It is not necessary to consider the 
matters raised in this exception, because of 
want of legal proof of the cause for action laid 
in the petition. In other words, because neither 
the petitioner’s story nor the wife’s confession 
is corroborated. I will devote a short space to 
demonstrating the fact to be as I have declared. 

The only witnesses in the case were the peti- 
tioner, John B. Cole, John H. Butler, and the 
petitioner’s solicitor. Corroboration, therefore, 
must be found, if at all, in the testimony of 
Cole or Butler. It is already shown that the 
solicitor’s testimony simply went to the fact of 
the confession being made, not to the facts 
said in the confession to have occurred. 

Cole testified, aside from some unimpcrtant 
matters, that he knew the defendant; had met 
her once. This was when he delivered papers 
to her that the solicitor gave him to put in her 
hands, a copy of the petition for divorce and 
a notice to appear. This was at No. 128 West 
139th street, New York. On a later occasion, 
he went there again, accompanied by the peti- 
tioner and Butler; that he rang the bell, and the 
defendant met them in the hall on the ground 
floor; that he asked her if she was Mrs. Pred- 
die, and she replied that she was; that he asked 
her if she could recognize him, and she said 
yes, he was over some time before to serve 





papers, and she thought the thing had gone 
through; that was the reason she did not make 
any answer; that she was willing to let it go 
through. The witness then asked her if she 
was Mrs. Anna Preddie, and she called her hus- 
band (not saying whether it was Garrett or 
Preddie) by his first name, and the witness 
asked her if he was her real husband and they 
were living together, and she said, “I am,” 
meaning, of course, “they were,” and meaning, 
also, doubtless, her and Preddie. If this in- 
terpretation is to be put upon the testimony, 
it amounted to no more than a confession by 
a wife in the presence of her husband, which 
is not legal evidence. 


Butler, besides speaking of inconsequential 
matters, said he had been acquainted with the 
defendant three or fours years; knew that she 
and her husband, the petitioner, were living to- 
gether in New York, at which time he saw the 
petitioner once or twice a month. The defend- 
ant was then living at No. 128 West 139th 
street, he thought; that he knew she was living 
there because her name was on the bell (not 
saying what the name was). He had been there 
to see her; was once in the place where she 
lived; went there with Cole as a witness; saw 
the defendant there. The petitioner and Cole 
went with him, and the petitioner introduced 
Cole to the defendant in his presence; that 
she goes under the name of Mrs. Preddie; that 
the petitioner introduced his wife to Butler and 
to Cole. 


It is to be inferred from Cole’s testimony 
that the defendant was living separate and 
apart from the petitioner. This of itself means 
little pr nothing. Her assertion to Cole that 
she was living with Preddie was only her con- 
fession once more repeated. Butler’s assertion 
that he knew that she was living at No. 128 
West 139th street, New York, because her 
name was on the bell does not say what name, 
Garrett or Preddie. Butler’s going to the place 
with Cole and the petitioner when the latter 
introduced both Cole and Butler, apparently, 


te the defendant, does not, in the meager facts . 


testified to, amount to anything of value for 
the petitioner. Butler’s assertion that the de- 
fendant went under the name of Mrs. Preddie 
is hearsay so far as the proof shows; however, 
the petitioner being present at the interview 
spoken of vitiates the testimony, as will pres- 
ently be shown. In Palmer v. Palmer, 22 N. J. 
Eq. 88, Chancellor Zabriskie took occasion to 
regret that counsel and the master both saw fit 
to disregard the rule to take down the testi- 
mony in such manner that it might appear 
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whether the facts sworn to were within the 
personal knowledge of the witness or not. His 
observations in this regard are particularly ap- 
posite in the case at bar. The same rules apply 
to the testimony in undefended divorce cases as 
in all other cases. Topfer v. Topfer, 68 Atl. 
1071. The meager and apparently hearsay tes- 
timony above mentioned may not be held as 
corroborating the complainant’s case. In fact, 
I think I would be justified in saying that it 
could not be distorted into the corroboration 
which the law requires. There is, however, 
the controlling impediment of the husband’s 
presence when the wife made her statements 
to Cole and Butler. Such a confession is pre- 
sumed to be procured by his coercion, and does 
not afford a basis upon which to build and sup- 
port a charge of adultery. Summerbell v. Sum- 
merbell, 37 N. J. Eq. 603. 


The testimony adduced in this case, if be- 
lieved, and I see no reason to doubt its truth, 
shows that the petitioner has a meritorious case. 
The trouble with it is, as shown above, the 
testimony upon which it is rested is not legal 
evidence. I am willing, however, to open the 
matter and afford the petitioner an opportunity 
of proving his case. If his wife is, and has been 
for years, living in open adultery with Preddie 
in New York, it seems that it ought not to be 
difficult to prove the fact, and the time of its 
duration, which, in turn, would cover the date 
pleaded in the petition. 


Petition dismissed. 


_Note.—Necessity of Corroboration of Confes- 
sion by Defendant in Action for Divorce—The 
rule stated in the instant case that confession of 
guilt by a defendant in a suit for divorce has 
long been held in New Jersey not sufficient with- 
out corroboration for a decree and in the absence 
of any statute on this subject has much support 
in other jurisdictions. Thus we find it stated in 
be we v. Trough, 59 W. Va. 464, 53 S. E. 630, 
4L. R. A. (N. S.) 1185, 115 Am. St. Rep. 40, 
that: “As it is deemed by law in the interest of 
society that marriage should not be dissolved on 
insufficient grounds, and cannot be dissolved by 
consent of parties the common law held admis- 
sions (by defendant of criminal conduct) not 
effectual to sustain a ground for divorce, cer- 
tainly not alone.” 


In Richardson v. Richardson, 4 Porter (Ala.) 
467, 30 Am. Dec. 538, it was said: “All the various 
statutes on the subject of divorce seem to have 
been copied very closely from the rules which 
have obtained in the ecclesiastical courts of Eng- 
land. * * * That confessions shall not by them- 
selves be admitted to establish the fact of adultery 
is a well-settled rule of those courts, and is one 
of the established canons of the English church 
adopted in the year 1603, and the unvarying deci- 


.v. Latham, 30 Gratt. 307; Troyman v. 





sions of the courts of doctors commons have 
applied it to all cases of divorce, whether final 
or temporary. Some doubt seems to have ex- 
isted, whether the most solemn confession, with- 
out some fact proved, leading to act, would itself 
justify the husband in withdrawing from the bed 
of the wife.” 


There are two theories for requiring corrobora- 
tion of confession or admission of guilt by a 
party to a divorce proceeding, one being that 
such is not an action merely between the parties 
to the face of record, but the real parties are 
the man, the woman and the state. The other 
reason is that to grant a divorce upon an uncor- 
roborated confession would make it impossible to 
prevent collusion between the husband and wife. 

In 2 Bish. Mar. & Div., 6th Ed., § 240, it is 
said confessions or admissions uncorroborated 
should not be sufficient to warrant a divorce be- 
cause of the public being a third party to every 
divorce suit. 


In Baxter v. Baxter, 1 Mass. 345, decision 
rendered in 1805, it was said: “The court were 
clearly and unanimously of opinion that the 
confession of the party (defendant wife) un- 
corroborated by other circumstances, was inad- 
missible to prove the fact of adultery; that this 
rule had been too long settled and practiced upon 
to be called in question.” In the following year 
it was said: that: “To vary from this rule would 
be opening a door for the collusion of parties 
and be attended with consequences very mischiev- 
ous to society. If the confession of either party 
was sufficient evidence to obtain a divorce a 
vinculo, a contract of marriage would be at the 
will of both parties. Holland v. Holland, 2 Mass. 
154. See also Washburn v. Washburn, 5 N. H. 
195; Montgomery v. Montgomery, 3 Barb. Ch. 
132; Robinson v. Robinson, 16 Mich. 79; Latham 
Troyman, 
27 Mo. 383; Gould v. Gould, 2 Ark. (Vt.) 180; 
Mack.v. Handy, 39 La. Ann. 491, 2 So. 181. 
Answer admitting the ground must be corrobo- 
rated. Wood v. Wood, 2 Brewst. (Pa.) 447. 

If it appear that confession was made under 
circumstances precluding all suspicion of collu- 
sion or imposition on the court, it may be re- 
garded sufficient to establish adultery. Lyon v. 
Lyon, 62 Barb. 138; Madge v. Madge, 42 Hun. 
524. 

In a recent case it was said: “It is an undoubt- 
ed principle of law that a divorce will not be 
granted solely upon the confession by one of the 
parties to any act of marital disloyalty. The 
frailty of human nature which prompts such a 
confession for the purpose of arousing the jeal- 
ousy or ire of the other party, or for the more 
sinister purpose of driving the other party to seek 
a divorce, has caused the courts to scrutinize such 
confessions with great caution to ascertain wheth- 
er or not they were obtained by fraud, coercion 
or collusion.” Randolph vy. Randolph, 59 Pa. 
Super. Ct. 377. 

Many of the states have statutes prescribing 
that corroboration “is necessary for husband or 
wife as to their testimony, and in many of them 
the rule is prescribed as to how admissions or 
confessions are to be regarded. That the rule is 
as stated in the instant case as one of general 
law seems to have been regarded quite universally 
in early decision in this country. 
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JETSAM AND FLOTSAM. 


PROCEDURE BY RULES OF COURT. 


The Virginia Legislature has adopted a revo- 
lutionary measure in an act which provides that 
the “Supreme Court of Appeals shall from time 
to time prescribe the forms of writs and make 
general regulations for the practice of all courts 
of record, civil and criminal; and shall pre- 
pare a system of rules of practice and a system 
of pleading and the forms of process to be used 
in all the courts of record in this state, and 
put the same in effect.” 

In commenting on this act, the Committee on 
Reform of Judicial Procedure of the Virginia 
Bar Association says: 

“There no longer remains a question of the 
power of the Supreme Court of Appeals to sub- 
stitute rules for statutes in the regulation and 
direction of the trial courts. The statute is 
sufficiently broad to re-establish the organic 
equable division of power and duty between 
the legislative and judicial departments. This 
being the great principle involved there need 
be no regret at the failure of a small appropri- 
ation to defray certain necessary incidental ex- 
penses of the court. This will be provided. 
The failure to create a statutory commission to 
aid the court in its work, is as it should be, 
because the court is left free to proceed with 
or without a commission as appeals to its judg- 
ment. It is unhampered by any statutory re- 
striction whatever. This was the case with the 
federal equity rules and it worked well. * * 

“The unanimous voice of the Virginia Legis- 
lature in complying with a recommendation of 
this association, in view of the voluntary sur- 
render of power improperly but uninterrupted- 
ly, exercised for more than half a century, 
manifests an inspiring faith of the people in 
their organized lawyers. It marks a new era 
of judicial relations, assuring the division of 
governmental power entertained by the found- 
ers of governments in America, as is evidenced 
by all of their correspondence and public ut- 
terances. * * * 

“There will be no one to dispute that the 
new and wholesome sentiment manifest in Vir- 
ginia and all over the United States adds to 
the present responsibility of lawyers and judges 
and should quicken in them a livelier sense of 
duty and a renewed spirit of service. There 
must be no backward step. The opportunity is 
present to perfect in this state a system of sim- 
ple correlated rules, even more perfect than 
those in use in the English nisi prius courts, 
which will reflect the genius of the government 





and which will justify the confidence of the 
people in their lawyers and their courts.” 


So far as we are advised, Virginia is the 
first state to transfer to the judiciary the whole 
business of prescribing in what manner the 
courts shall exercise their functions. If there 
are any others we should be glad to be advised 
of the fact, in order that we may examine the 
system of procedure which has been adopted in 
those states and compare it with that prevail- 
ing in this and all other states, under which 
the great body of the law of procedure is en- 
acted into statutory form, and the rules of 
court cover only minor matters as to which the 
legislature has not seen fit to act. The Practice 
Act of Illinois covers twenty-four large and 
closely printed pages, containing 126 sections. 
In addition thereto a very large part of the pro- 
cedural law of this state is found in the chap- 
ters relating to the several courts, especially 
the very elaborate legislative monstrosity known 
as the Municipal Court Act, the Criminal Code 
and other statutes which it would be tedious to 
enumerate. Once a provision relating to pro- 
cedure finds its way into the statute book— 
often without any general knowledge thereof 
on the part of the members of the bar—it es- 
tablishes a hard and fast rule which the courts 
are bound to follow, until such time as some 
enterprising lawyer, with a desperate case ap- 
plies the rack and thumb screws of constitu- 
tional limitations to it, and draws from it a con- 
fession of heresy—in other words, obtains a de- 
cision of the Supreme Court holding it uncon- 
stitutional. And, in the meantime, however 
objectionable the procedure so prescribed may 
be deemed by that tribunal, it has no power 
to set it aside. That can be accomplished only 
by an appeal to the legislature and, strange as 
it may seem, it is often harder to secure the 
repeal of an objectionable rule than it was to 
secure its enactment. 


The Illinois Practice Act is now nine years 
old. It was intended to take the place of a 
series of statutes dating back to a period long 
before the adoption of our present constitution, 
twenty in number, and in its preparation the 
legislature had the assistance of the Chicago 
Bar Association, the Illinois Bar Association 
and many eminent lawyers acting on their own 
initiative. It was a great improvement on the 
ancient mosaic whose place it took; but, as is 
always the case in any practice act, flaws were 
discovered from time to time, as is evidenced 
by numerous amendments. Every such amend- 
ment requires that the legislature be in session 
and a committee, or rather, two commitees, not 
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likely to be composed of the most eminent 
jurists in the state, must be convinced of the 
necessity of the amendment, and some one or 
more persons must give his or their attention 
to seeing that it does not get lost in the shuffle 
and die in a pigeon-hole. 

How infinitely better, how infinitely simpler 
to leave the whole matter in the hands of the 
judges who must know far better than a legis- 
lature composed of all classes—farmers, mer- 
chants, blacksmiths, saloon keepers and pro- 
fessional politicians, with a rather heavy 
sprinkling of lawyers—how a lawsuit should be 
begun, prosecuted and ended, and who can 
amend in a day, if deemed advisable, a rule 
which has proved to be harmful. 

Innumerable instances of the evils of a rigid 
and inflexible code of practice, which can be 
altered only by the expenditure of the energy 
requisite to the procurement of any kind of 
legislation, will occur to every lawyer. To go 
no further, Section 23 of the Municipal Court 
Act, which provides for the review of cases of 
the fourth class, has caused more profanity 
among lawyers and has cost litigants greater 
losses than any one paragraph which we can 
think of in any other statute. It disturbed the 
long established practice in regard to bills of 
exceptions, not to correct the obvious defects 
of the practice, but to add others which proved 
veritable pitfalls for the unwary. The intention 
was, no doubt, laudable, but the execution was 
imperfect, and what the draftsman and the 
legislature did not do in the way of mischief, 
the courts added by construction. 

If the paragraph had been enacted by the 
Supreme Court, in the form of a rule of court, 
it could have been changed over night, either 
on the court’s own perception of its defects, or 
on the urging of lawyers whose feet had been 
ensnared, for instance, by the description of 
the two forms of bills of exceptions provided 
for, or sought to be.provided for, therein. This 
could not be done, and, apparently, lawyers are 
either content to leave the paragraph in its 
present shape, with the construction given to it 
by the court, or they fear that worse things 
will happen to them if they take the matter 
before the legislature, to become the subject 
of clinics at the hands of all sorts.of legislative 
surgeons. “Better bear the ills we have than 
fly to others that we know not of.” 

We shall await with much interest the pub- 
lication of the Virginia Rules of Procedure and, 
if they do not prove unduly long, will repro- 
duce them for the benefit of our readers and the 
instruction of our legislators.—National Cor- 
poration Reporter. 





HUMOR OF THE LAW. 


“If you feel that way about it, Henry Martin,” 
said the judge, “I suggest that you hire a law- 
yer to present your arguments. Otherwise all 
this might happen again. Do you know any 
lawyers?” 

“Does I, jedge! Humph! I works in a build- 
in’ whar dey’s twenty uv um. Dat’s why I’m 
stayin’ neutral, you’ Honah!”—Case and Com- 
ment. 


“Will you vote to abolish capital punish- 
ment?” 

“No! Capital punishment was good enough 
for my fathers, and it’s good enough for me.”— 
Everybody’s. 


Senator Walter C. Goodson, of Mason, was on 
one side of a case that was tried at Oskaloosa, 
Iowa The judge asked the members of the jury 
panel if there were any who had such important 
business on hand that he could not serve. One 
man said, according to Senator Goodson, that 
he had just purchased a farm and was anxious 
to get the deed signed. Another declared that 
he was a salesman, and said his house would 
fire him if he didn’t keep on sending in orders. 

“Maybe you got a sick mother-in-law?” 

“No, sir.” 

More than half of the men summoned gave 
‘the court such weighty reasons that it seemed 
almost cruelty to make them serve. Finally 
the judge inquired, with some sarcasm, of a lit- 
tle fellow who stood over at the tail end of the 
line: 

“I suppose it is absolutely necessary for you 
to go home to look after your stock, Mr. Jones?” 

“No; she’s dead.” 

“What about your corn crop?” 

“Ain’t raising any corn this year.” 

“Ign’t your fence down in some places?” 

“Ain’t got any fence.” 

“You are quite sure that you can spare the 
time to serve two weeks on this jury?” 

“Sure.” 

The judge considered the problem for a while, 
and then his curiosity got the better of him. 

“Té seems, Mr. Jones, that you are about the 
only man who can find time to serve on the 


jury. Would you please tell me why?” 


“Sure,” returned the patriot. “I believe it is 
every man’s duty to serve when called.” 

“That's right,” approved the judge. 

“And then I heard,” the patriot went on, “that 
you was going to try Jake Billings this term. 
He shot « dog o’ mine onct.”—Case and Com- 
ment. 
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1. Arbitration and Award—aArbitrator.—It is 
contrary to natural right and fundamental prin- 
ciples of the common law for one to be an arbi- 
trator to settle the amount of his own liability. 
—Brocklehurst & Potter Co. v. Marsch, Mass., 
113 N. E. 646. 


2. Adverse Pessession—Color of Title. — 


Where several heirs of a decedent conveyed de- 
cedent’s land to a trustee for recited purpose 
of giving effect to unexecuted will of decedent, 
whereby he intended to make another bene- 
ficiary of his bounty, such deed held not color 
of title on which to base adverse possession as 
against heir, who did not join in execution of 
deed.—Slay v. Georgia, Ga. 89 S. E. 830. 


3. Division Fence.—Where division fence 
was built under agreement that it would not 
affect rights of parties to true line, landowner, 
thus obtaining possession of land belonging to 
adjacent proprietor, must put adjacent propri- 
etor on notice that his possession was adverse 
in order for it to ripen into adverse title.— 
Stuart v. Meade, Va., 89 S. E. 866. 

4. Animals—Constitutional Law.—Code 1915, 
§ 1632, authorizing sale and seizure of calves 
and the young of domestic animals held in in- 
closures contrary to law without any provision 
for notice to owner of seizure and sale, is in- 
valid as authorizing the taking of property with- 
out due process of law.—Lacey v. Lemmons, N. 
M., 159 Pac. 949. 

5. Increase.—When sheep, cattle, or other 
animals are received from the owner under a 
contract to care for them on shares, such ani- 
mals, together with the increase, belong, under 
Code 1915, § 42, to the owner until consumma- 
tion of contract, and, unless herder has consent 
of owner, he cannot dispose of any of animals or 
increase.—Milliken v. Martinez, N. M., 159 Pac. 








6. Bankruptey—Adjudication. — Where de- 
fendant's claims against the estate of her son, 
who became a bankrupt, were allowed such ad- 
judication is conclusive as to the existence of 
the debts, and cannot be questioned in a pro- 
ceeding by another creditor of the son against 
|! - —precne. v. Thaw, U. 8. C. C. A., 234 
Fed. 570. 


7. 





Amendment.—Where petitioning cred- 


itors knew nothing of facts averred and did not 
take oath before a notary public, though in- 





voluntary petition bore his Certificate, it can- 
not, under Bankruptcy Act, § 18c, be amended 
by subsequently allowing petitioners to verify 
such petition.—In re Frank, U. S. D. C., 234 Fed. 
665. 





8. Breach of Marriage Promise.—Under 
General Order No. 30 (89 Fed. xii, 32 C. C. A. 
xxx), a bankrupt imprisoned on process issued 
in action for breach of marriage promise unac- 
companied by seduction, before the filing of his 
petition, is entitled to discharge.—In re Komar, 
U. S. D. C., 234 Fed. 378. . 


9.——Collateral Attack.—Involuntary petition 
in bankruptcy, setting forth at least one act of 
bankruptcy within Bankruptcy Act, § 3a, aver- 
ring that a judgment creditor attached funds 
anda realized on its judgment in full, was not 
open to attack by such creditor in trustee’s ac- 
tion to set aside its alleged preference.—Ander- 
son v. Stayton State Bank, Ore., 159 Pac. 1033. 


10.— Conditional Sale.—Under Bankruptcy 
Act, § 47a(2), as amended by Act June 25, 1910, 
the right of a trustee is prior to claim of ven- 
dor of property in possession of bankrupt under 
conditional sale contract, not filed or recorded 
as required by Code lowa 1897, § 2905.—In re 
Kruse, U. S. D. C., 234 Fed. 470. 


11.——Constructive Posséssion. — Where a 
bankrupt had contracted for sale of land on in- 
stallments, and purchaser was in possession, the 
purchaser cannot be deemed merely an occupant, 
and the trustee to be in constructive possession, 
so that the referee may summarily determine 
the title to the property.—In re McCracken, U. 
8S. D. C., 234 Fed. 776. 


12. Dividends.—Holder of joint and several 
notes, executed by partners in adjustment of 
partnership debt, might share with claims 
against partnership in bankruptcy, and also par- 
ticipate in dividends in claims against the in- 
dividuals.—Anderson vy. Stayton State Bank, 
Ore., 159 Pac. 1033. 


13. Indorser.—Where indorsers of bank- 
rupt’s notes paid them, they are entitled to 
prove, as against the bankrupt’s estate, the face 
value of the notes, regardless of any amount 
they may have received on foreclosure of se- 
curity mortgage, applying proceeds on balance 
of claim.—In re Astoroga Paper Co., U. S. D. C., 
234 Fed, 792, 


14. Mortgage.—Mortgagees, until they as- 
sert their rights in the rents by proceedings to 
sequester them, cannot assert any rights 
as against the trustee in bankruptcy of the 
mortgagor to rents collected before assertion, 
though the rents were included in the mortgage. 
mn re Clark Realty Co., U. SC. C. A., 234 Fed. 
576. 


15. Negligence.—It 1s tne imperative duty 
of a trustee of a bankrupt estate to exercise all 
diligence to collect the assets of the estate, and 
in the absence of explanation, the trustee is 
deemed to be negligent in failing to collect as- 
sets listed in the schedule.—In re Kuhn Bros., 
U. S.C. C. A., 234 Fed. 277. 


16. Partnership. — Where the 
partner filed a petition in bankruptcy and was 
adjudicated a bankrupt, such adjudication car- 
ried with it the entire rights and obligations 
of the firm as it existed before dissolution by 
the death of the other copartner.—In re String- 
er, U. S. D. C., 234 Fed. 454. 

17. Partnership.—The right of one, who 
advanced securities to assist a partnership, to 
prove the claim against the firm, is not affected 
by the fact that the loan was entered on the 
firm books as a loan to one of the partners and 




















not to the firm.—lIn re Stringer, U. S. D. C., 234 
Fed. 454. 
18. Patent.—A trustee in bankruptcy is 





under no obligation to accept a patent license 
burdened with executory obligations—in_ re 
Wisconsin Engine Co., U. S. C. C. A., 234 Fed. 


19. Preference.—Under Bankr. Act, §§ 23b, 
60b, 67e, court of bankruptcy has jurisdiction to 
entertain bill to set aside mortgage executed 
by bankrupt as being preferential and also 
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fraudulent.—Hawkins vy. Dannenberg Co., U. S. 
D. C., 234 Fed. 752. 


20. Provable Debt.—The mere giving of 
notes, to evidence or in prepayment of clearly 
conditioned obligations, will not annul the con- 
ditions or make an otherwise unprovable claim 
allowable in bankruptcy.—In re Wisconsin En- 
gine Co., U. S. C. C. A., 234 Fed. 281. 


21. Provable Debt.—Surety of indorser for 
bankrupt whose liability is contingent cannot 
prove claim of his own by reason of such lia- 
bility, for it is only creditor’s claim which is 
provable.—In re Astoroga Paper Co., U. S. D. C., 
234 Fed. 792. 


22. Referee.—That the value of real prop- 
erty in controversy was small will not warrant 
the referee in summarily determining the title 
thereto; the matter being one as to which a 
plenary suit should be instituted.—In re Mc- 
Cracken, U. S. D. C., 234 Fed. 776. 


23. Stock Subscription.—The liability of 
stockholders of an Alabama corporation for pay- 
ment of stock subscriptions by transfer of prop- 
erty fraudulently overvalued cannot be en- 
forced by its trustee in bankruptcy, in view of 
Code Ala. 1907, § 3744, providing the only rem- 
edy to defrauded creditors of a corporation and 
Bankr. Act, § 70; Bank. Act, § 47, as amended by 
Act June 25, 1910, not applying.—In re Huff- 
oa Roofing Paint Co., U. S. D. C., 234 
Fed. 798. 


24..—_Surcharging Accounts.—That the ac- 
counts of the receiver, who did not collect notes 
due the bankrupt, were O. K.’d by the prin- 
cipal creditor and approved by the court, is no 
defense to & proceeding to surcharge the ac- 
counts of the trustee for his negligence in col- 
lecting such notes.—In re Kuhn Bros., U. S. C. 
C. A.. 234 Fed. 277. 


25. Tax Liens.—Under Bank. Act, § 64a, 
held that mortgagees, not having taken steps 
to require the trustee to pay tax liens, could 
not require the trustee, the mortgaged prem- 
ises having been sold for taxes, to redeem the 
same by applying rents previously collected to 
that purpose.—In re Clark Realty Co., U. S. C. 
C. A., 234 Fed. 576. 

26. Trustee.—Under Bankr. Act, § 47a, the 
trustee has the rights of an execution creditor 
of the bankrupt, and as such may assert such 
rights as against one who bought chattels from 
the bankrupt, but never received possession; 
there being no delivery.—In re Ricketts, U. S. C. 
Cc. A., 234 Fed. 285. 


27. Banks and Banking—cCollateral Security. 
—wWhere bank holding stockholder’s note took 
new mortgage note, and, after repudiating mort- 
gage and notifying stockholder, marked unse- 
cured note “Paid,” but carried the new note in 
its mortgage loan account, held that it had no 
claim on the stock as against one holding it as 
collateral security.—Murray W. Sales & Co. v. 
+ ears coe Sav. Bank, Mich., 159 N. W. 
143. 


28. Bills and Notes—Attorney Fee.—Under 
Negotiable Instruments Law, a provision in a 
note governed by the law of the state for a 10 
per cent attorney’s fee. if suit should be brought 
thereon is valid.—Colley v. Summers Parrott 
Hardware Co., Va., 89 S. E. 906. 

29..—Consideration.— Where buyer of land 
knew that the party selling, acting for the 
owner, was to receive price in excess of $10,000, 
and, paying $10,000 in cash, also gave $10,000 
in notes, payable to the owner, who immediately 
transferred them to the party who sold as his 
share, the buyer could assert failure of consid- 
eration through breach of covenants of title as 
against the party who sold.—Miller v. Campbell, 
N. Y., 160 N. Y. Supp. 834, 

30. Descriptio Personae.—Where library 
trustees made a personal loan of a donation. 
taking a note payable to them, with the words 
“library trustees, their successors, or order,” 
added, they could sue on the note in their indi- 
vidual names; the added words, “library trus- 
tees.” being mere _  surplusage.—Tedder Vv. 
Walker, Ga., 89 S. E. 840. 





























31. Failure of Consideration.—President of 
corporation who knew that its stocks were prac- 
tically valueless, and that note indorsed to him 
as collateral had been given for such stocks, 
even if he took it before maturity, held charge- 
able with knowledge of failure of consideration. 
—Hamilton v. Mihills, Wash., 159 Pac. 887. 


32. Joint Note.—Notes containing words, 
“We promise to pay to the order of” payee, 
signed by lumber company and by each of part- 
ners doing business under such firm name, were 
“joint notes.”—Anderson v. Stayton State Bank, 
Ore., 159 Pac. 1033. 


33. Maturity.—“Maturity,” when applied to 
commercial paper, means the time when the 
paper beocmes due and demandable; the time 
when an action can be maintained thereon to 
enforce payment.—Ardmore State Bank v. Lee, 
Okla., 159 Pac. 903. 

34. Resale-—Where defendant on buying 
the business of the maker of a note signed the 
note with the payee’s consent, a subsequent re- 
sale to the original owner of the business with- 
out the payee’s knowledge could not change his 
right to hold defendant as maker.—Boand v. 
Stewart, Mo., 188 S. W. 317. 


35. Carriers of Goods—Payment of Freight.— 
Where defendants shipped goods on straight 
bills of lading, under an agreement with con- 
signees to pay freight at destination, and the 
consignee accepted the goods and paid the 
charges demanded, the consignees, and not the 
shippers. became liable to pay any balance of 
legal freight charges.—King vy. Van Slack, Mich., 
159 N. W. 167. 


36. Carriers of Live Stock—28-Hour Law.—In 
an action against a carrier to recover penalty 
provided in the Twenty-Eight Hour Law for 
knowingly and willfully confining stock beyond 
36 hours, it is not necessary to recover that 
there was a direct intent to injure the stock; 
the question of willfulness being determined 
from the entire circumstances.—Chicago & N. W. 
Ry. Co. v. United States, U. S. C. C. A., 234 Fed. 
272. 


37.——-28-Hour Law.—Where cattle were con- 
fined beyond maximum period of 36 hours al- 
lowed by Twenty-Eight-Hour Law, the penalty 
provided may be recovered, though the confine- 
ment was not willful, or with intent to injure 
them or the owner.—Chicago & N. W. Ry. Co. 
v. United States, U. S.C. C. A., 234 Fed. 268. 


38. 28-Hour Act.—Where terminal transfer 
carrier confined hogs beyond 36-hour limit fixed 
by Twenty-Eight-Hour Law, although it might 
reasonably have delivered them for unloading 
before expiration of the time, it is liable though 
notations on bill of lading, showing that time 
was nearly up, were indistinct and unnoticed 
when the hogs were received.—United States 
v. Sioux City Terminal Ry. Co., U. S. D. C., 234 
Fed. 663. 


39. Carriers of Passengers—Agency.—A pas- 
senger, purchasing a ticket for a specified des- 
tination, has the right to rely on a statement 
by the carrier’s agent that the train will stop 
at that point—wWhite v. Norfolk-Southern Ry. 
Co., N. C., 89 S. E: 788. 

' 40.——Boarding Car.—Although rule of street 
railroad provided that motorman had no author- 
ity to accept or reject passengers, where pas- 
sengers were discharged and received at front 
as well as at rear end of car, it was within his 
apparent authority to receive them upon car 
and therefore within general scope of his em- 
ployment.—Hayes y. Sampsell, Ill., 113 N. E, 611. 

41. Burden of Proof.—Where a passenger 
shows that there was a derailment which caused 
her injuries and the carrier produces circum- 
stantial evidence tending to show that the de- 
railment was due to vandalism, plaintiff must 
show negligence by a preponderance of the evi- 
dence.—Chicago, M. & St. P. Ry. Co. v. Irving, 
U. S. C. C. A., 234 Fed. 562. 

42——Stops and Jerks.—One injured while 
riding as a passenger on platform of caboose of 
a freight train makes out a prima facie case 
when he shows injury was caused by an unusu- 
ally sudden stop which was unnecessary, and 
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surrounding circumstances indicate negligence. 


—Chicago, R. lL & P. Ry. Co. v. Grace, Okla., 
159 Pac. 1011, 
43. Chattel Mortgages—Conversion.—Where a 


prior chattel mortgage on horses, colts, etc., 
nad never been paid, defendant, seizing and 
selling the horses and applying the proceeds 
thereof on his subsequent inferior mortgage, 
Was guilty of a conversion.—First Nat. Bank of 
Canton v. Baldridge, S. D., 159 N. W. 130. 


44. Commerce—Harbors.—The state has con- 
trol of a harbor within a harbor line and may 
prescribe regulations in connection therewith 
which do not conflict with those of the federal 
government.—State v. Cleveland & P. R. Co., 
Ohio, 113 N. E. 677, 


45. Intrastate Train.—A brakeman on a 
train containing cars loaded with interstate 
freight is engaged in interstate commerce, with- 
in the federal Employers’ Liability Act, though 
the train runs only between intrastate points, 
—Waters v. Guile, U. S. C. C. A., 234 Fed. 532. 


46. Workmen’s Compensation Act—Despite 
Michigan Workmen’s Compensation Act, remedy 
of brakeman engaged in interstate commerce for 
injuries occasioned by negligence of railroad 
company is under federal Employers’ Liability 
Act, though his train ran only between intra- 
state points.—Waters v. Guile, U. S. C. CG. A, 
234 Fed. 632, 


47. Constitutional Law—Class Legislation.— 
Rev. St. c. 136, § 12, requiring milk dealers to 
pay for purchases semi-monthly and providing 
for a fine on default, is unconstitutional as vio- 
lating Const. U. S. Amend. 14, as to class legis- 
lation, and is not justifiable under the police 
power as being for promotion of public health. 
—State v. Latham, Me., 98 Atl, 678. 

48.——_Commerce Act.—lInterstate Commerce 
Act, as amended by Panama Canal Act, § 11, 
conferring power on the commission to suspend 
its operation on certain findings, held not un- 
constitutional as a delegation of legislative 
power.—Lehigh Valley R. Co. v. United States, 
U. S&S D. C.. 234 Fed. 682. 

49. Corperations—Consideration.—A  pre-ex- 
isting indebtedness is not sufficient consideration 
as against the real owner to support an un- 
authorized or wrongful pledge of corporate 
stock; the certificate not being a negotiable in- 
strument.—State Nat. Bank v. Scales, Okla., 159 
Pac. 925. 

50. Estoppel.—Minority stockholders who 
by assent agree to exchange its shares for 
shares of a corporation taking over its assets 
and assuming its debts held estopped to com- 
plain two years after the conveyance of the as- 
sets.—Grant v, Monterey Gold Mining Co., Wash., 
159 Pac. 895. 

51— Secondary Liability—Gen. Code, § 
8688, prescribing a limitation of 18 months to 
actions on the “liability of stockholders,” ap- 
plies to actions to enforce double or secondary 
liability of stockholders, but not to actions based 
upon unpaid subscriptions for corporate stock.— 
Bauman v. Kiskadden, Ohio, 113 N. E. 588. 

52.——-Stockholders.—Stockholders of a cor- 
poration, parties to a stipulation that all the 
assets of the corporation should be turned over 
to a trustee for administration, had no right to 
retain any of the assets or to divide them among 
themselves.—Jensen v. Kohler, Wash., 159 Pac. 
978. 

53._—-Waages.—_Labor Law, § 9, providing for 
the payment of wages by the receiver of a part- 
nership or domestic corporation in preference 
to other debts and ona, relates only to dis- 
tribution of assets of an insolvent corporation, 
and not to wages which had been assigned be- 
fore insolvency.—Riverside Contracting Co. v. 
City of New York, N. Y., 113 N. E. 664, 218 N. Y, 
596. 

54. Ceovenants—Restrictions.—A covenant de- 
claring that premises should be used for resi- 
d pur , and that not more than one 
residence building should be located on lot of 
60-foot frontage, does not prevent erection of a 
four-suite apartment house within the restrict- 

















< area.—Arnoff v. Williams, Ohio, 113 N. E. 


55. Damages—Liquidated Damages.—Provi- 
sion was not for liquidated damages, but for 
@ penalty, in a contract to furnish ornamental 
terra cotta, which had to be manufactured spe- 
cially, providing that should the contract be 
uncompleted at a fixed date the contractor should 
pay $50 liquidated damages for each day’s delay. 
—Northwestern Terra Cotta Co. vy. Caldwell, U. 
8. C. C. A, 234 Fed. 491. 


56. Dedications—Waiver. — A grantor, who 
has imposed a valid restriction upon alienation 
and has the right to exact a forfeiture for its 
breach, by joining in a conveyance wherein there 
is a breach of such restriction, waives his right 
to exact the forfeiture caused by the breach.— 
Francis v. Big Sandy Co., Ky., 188 S. W. 345. 


57. Deeds—Breach of Condition. — Where 
grantee town, by legal consolidation with the 
city of Chicago, abandoned to such city the use 
of land to which it held title on condition that 
such land be used by it for town purposes only, 
the condition subsequent was broken and the 
heirs of the grantor were entitled to declare a 
forfeiture.—Sherman v, Town of Jefferson, IIL, 
113 N. E. 624. 


58. Delivery.—The presumption of delivery 
arising from possession or recording of deed is 
not conclusive, nor does it place on the adverse 
party the burden of proving that there was no 
delivery, but the claimant himself has the bur- 
den of showing delivery.—Barras v. Barras, 
Mich., 159 N. W. 147. 

69.——Duress.—Where a husband deeded prop- 
erty to his wife because of threats of criminal 
prosecution for an alleged wrong done her 
granddaughter, for which the grantee had no 
right of action, there was no consideration for 
ow rhe ea metacegte sit v. Peden, Ill, 113 N. 

. 608. 

60. Divoree—Custody of Child.—In husband's 
action for divorce for wife’s abandonment for 
one year, in which the wife filed answer and 
counterclaim charging cruel treatment, etc., 
where court decreed a divorce from bed and 
board, its award of custody of two daughters 
to mother and of two younger sons to father 
will not be disturbed.—Wallace v. Wallace, Ky., 
188 S. W. 331. 

61. Res Judicata.—Where the court in di- 
vorce had power to divide common property, 
husband cannot complain that it erroneously 
found the furniture and household goods to be- 
long to the wife—Hodges v. Hodges, N. M., 159 
Pac. 1007. 

62. Eminent Domain—Lezgislative Question.— 
Whether the public exigency requires the taking 
of private property for public uses is a legis- 
lative question, the determination of which by 
the legislature is conclusive.—Rumford & Mex- 
ico Bridge Dist. v. Mexico Bridge Co., Me., 98 
Atl. 625. 

63. Equity—Jurisdiction.—Where the parties 
are before the court, but the subject-matter of 
the action is in a foreign state or county, a 
court of equity has jurisdiction to entertain a 
suit in which relief against the parties only is 
given.—Bethlehem City Water Co. v. Borough of 
Bethlehem, Pa., 98 Atl. 646. 

64..—-Supplemental Bill—An additional right 
accruing to complainant during the pendency of 
the suit should be set up by supplemental bill. 
—Vaiden v. Edson, N. J., 98 Atl. 635. 

65. onstructive Fraud.—Construc- 
tive fraud underlies every equitable estoppel, 
that is, the person estopped ig considered as 
having by his admissions, declarations, or con- 
duct misled another to his prejudice, so that it 
would work a fraud to allow the true state of 
facts to.be proved.—Moore v, Sherman, Mont., 
159 Pac. 966, 

66.——-Employers’ Liability Act. — That a 
brakeman, injured while engaged in interstate 
commerce, signed an account stating that no 
one was to blame for the accident, does not 
estop him from subsequently suing under the 
federal Employers’ Liability Act, on the ground 
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that the injuries were not the result of negli- 
gence.—Waters v. Guile, U. S. C. C. A., 234 Fed. 
532. . 

67.——Silence.—A party to a contract who 
knows the censtruction placed upon it by the 
other party when made, and keep silent is not 
estopped to deny such construction unless the 
other party has acted upon it to his injury.— 
J. Homer Fritch, Inc., v. United States, U. S. C. 
C. A., 234 Fed. 608. 

68. Executors and Administrators—Account- 
ing.—Where an administrator’s atttorney made 
a profit on his purchase of land of the estate, 
the estate could not be settled until an account- 
ing by him.—Vaiden v. Edson, N. J., 98 Atl. 635. 


69. Evidence.—In a suit by the adminis- 
trator to recover from the daughter of the 
intestate moneys which she claimed had been 
given to her, a decree for the administrator is 
proper where the competent testimony did not 
clearly show the gift to be the free and intel- 
ligent act of decedent.—Kotz v. Smith, Pa., 98 
Atl. 608. 

70. Homestead.— Where testator devised his 
homestead in trust for his wife for life and a 
fund in trust to pay taxes, etc., on homestead, 
and balance of income to wife, executors had 
no interest in realty devised, and, as to devise 
of money, only the duty to pay it over to trustee 
thereof after deducting inheritance tax.—Par- 
rot v. Rogers, N. J., 98 Atl. 638. 

71.—Settlement.—Where a widow and the 
children of the deceased entered into a settle- 
ment under which the widow received an an- 
nuity from a fund held in trust, the settlement 
is binding, and the widow’s representative can- 
not take the fund on the theory that she was 
entitled to it all under her husband’s will.—In 
re Taylor’s Estate, Pa., 98 Atl. 615. 

72. Fraud — Misrepresentation. — Statement 
by defendant that her son had an income of 
$30,000, which was absolutely: his own, held not 
false, because the income was not subject to 
payment of his debts.—Gleason v. Thaw, U. S. C. 
C. A., 234 Fed. 570. 

73. Misrepresentation.—A contracting party 
is entitled to rely on the express statement of 
an existing fact, the truth of which is known to 
the opposite party and unknown to him, as the 
basis of a mutual agreement, and is not bound 
to investigate statements which the other party, 
with full means of knowledge, has deliberately 
made.—Gleason y. Proud, Cal., 159 Pac. 885. 

74. Habeas Corpus—Review.—The authority 
of the Solicitor of the Department of Labor to 
affirm on appeal an order of the Commissioner 
of Immigration denying an alien admission to 
the United States is not reviewable on habeas 
corpus where the Secretary of Labor personally 
affirmed the order.—Ching Hing v. White, U. S. 
C. C. A., 234 Fed. 616. 

75. Homestead—Abandonment.—Mere offer to 
sell the homestead does not constitute abandon- 
ment, where the claimant has no other property 
and subsequently asserts. intention to return, 
especially since property acquired with the pro- 
ceeds of sale, if consummated, to the amount 
of $1,500 would also be exempt.—Steel v. 
Blanchette, Mich., 159 N. W. 138. 

76. Husband and Wife—Antenuptial Contract. 
—An antenuptial contract, conveying a life es- 
tate to the wife, and agreeing that upon the 
decease of both parties the real estate shall be 
divided among the children of the husband, the 
agreement being clearly severed from the con- 
veyance, does not convey any estate to the 
children.—Freeman v. Freeman, Ill., 113 N. E. 
602. 

77.—Safe Deposit.—Bonds found at the death 
of the wife in a safe deposit box owned by her- 
self and husband held not property of the wife, 
though in an envelope indorsed as such; bonds 
originally belonging to husband, and there being 
no showing of completed gift—In re Squibb’s 
Estate, N. Y., 160 N. Y. Supp., 826. 

78. Imfantse—Jurisdiction.—A delinquent child 
being tried as a criminal does not by failure 
during the trial to object to the jurisdiction of 
the circuit court of the offense, as to which the 














county court has exclusive jurisdiction, lose his 
right to raise the question, which may be made 
at any time.—Mattingly v. Commonwealth, Ky., 
188 S. W. 370. 


79. Injunction—Contempt.—Where river, on 
which lay lands involved in water rights suit, 
had been subject to overflows, defendant, for 
permitting its water to flow as it was wont, or 
from draining his land by a ditch when neces: 
sary, could not be held in contempt for violation 
of the decree enjoining him from impeding the 
flow of the river as it was wont.—Hanley v. Pa- 
cific Live Stock Co., U. S. C. C. A., 234 Fed. 522. 

80.—Webb-Kenyon Act.—As, under Webb- 
Kenyon Act, S. C. Feb. 20, 1915 (29 St. at Large, 
p. 140), regulating shipments of intoxicating 
liquors into state, is invalid only if interfering 
with some essential constitutional right, a car- 
rier will not by mandatory injunction be re- 
quired to deliver interstate shipment of liquor 
in violation of act; its constitutionality being at 
least doubtful.—Gaines v. Baltimore & C. §. S. 
Co., U. S. D..C., 234 Fed. 786. 

81. Insurance—Accident.—Under policy of ac- 
cident insurance not covering injury, fatal or 
otherwise, intentionally inflicted on insured by 
another, insurer was not liable for death of 
insured proximately resulting from intentional 
blow from wooden bar.—Strother v, Business 
~ i Accident Ass’n of America, Mo., 188 S. W. 


82._Change in Health.—Under Civ. Code, 

2577, where application for life policy denie 
that applicant had any of certain diseases 
named, and after the application and before 
delivery of the policy, she was attacked with 
typhoid fever, the policy was properly rescinded, 
in the absence of knowledge of the insurer of 
such sickness at the time of its delivery.—Se- 
curity Life Ins. Co. of America v. Booms, Cal., 
159 Pac. 1000. 


83. Intoxicating Liquors—Evidence.—Where 
accused received shipments of liquor in dry 
local option territory, and according to his testi- 
mony immediately took them to wet territory, 
the jury had the right to conclude that his pur- 
pose to sell was not limited by geographical 
lines, and that he had the intent to sell liquors 
unlawfully in dry territory.—Jones v. Common- 
wealth, Ky., 188 S. W. 343. 

84. Intent.—Intent with which one pos- 
sesses intoxicating liquors is not an element 
of the offense defined by Ky. St. § 2569, subsec. 
1, prohibiting one in local option territory who 
has a government license to sell liquors from 
possessing any such liquors.—Gardner v. Com- 
monwealth, Ky., 188 S. W. 369. 

85. Possession.—In prosecution under Ky. 
St. § 2557b, denouncing offense of having pos- 
session of intoxicating liquors for sale in local 
option territory, actual sale is unnecessary; it 
being sufficient if accused have possession of 
liquors with intent to sell—Combs v. Common- 
wealth, Ky., 188 S. W. 329. 

86. Trick or Device.—In -prosecution for 
selling intoxicating liquor in county where local 
option law was in force, a trick, such as leaving 
money on top of table to pay for liquor, would 
not be permitted to evade the law.—Huddleston 
v. Commonwealth, Ky., 188 S. W. 366. 

87. Mandamus—Taxation. — A petition by 
board of education for mandamus to require the 
extension of a school tax need not allege under 
which of several acts the relators’ school dis- 
trict was organized, where all the acts give 
power to levy the tax.—People v. Powell, IIL, 
113 N. B. 614. 

88. Master and Servant—Contributory Negli- 
gence.—A servant charged with repairing hoist- 
ing apparatus in coal yard, and who, knowing 
that ropes supporting shutters used were de- 
fective, stood under one and directed his helper 
to swing it away, is negligent barring recovery 
for his death resulting from being struck by 
the shutter.—Owens v. Robert Henderson & Co., 
Pa., 98 Atl. 613. 

89.——Course of Employment.—It will not be 
inferred that injury to a locomotive engineer 
from hernia was received in the course of: his 
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employment from the mere fact that the engi- 
neer was engaged in work causing him to un- 
dergo severe physical strain.—Chicago & A. R. 
= v. Industrial Board of Illinois, Ill., 113 N. E. 

90. Interstate Commerce.—That an employe 
engaged in interstate commerce filed a claim in 
conformity with the Michigan Workmen's Com- 
pensation Act, pt. 6, § 1, held not to deprive him 
of his right of action under federal Employers’ 
Liability Act.—Waters v. Guile, U. S. C. C. A,, 
234 Fed. 532. 

91.—Workmen’s Compensation Act.—That de- 
fendant railroad company, in accordance with 
Michigan Workmen’s Compensation Act, pt. 2, 
§ 4, paid the first three weeks’ medical ex- 
penses of a brakeman injured while engaged 
in interstate commerce held not to estop him 
from suing under the federal Employers’ Lia- 
bility Act.—Waters vy. Guile, U. S. C. C. A., 234 
Fed, 532. 

92. Workmen's Compensation Act.—Claim- 
ant, who was a shareholder and vice-president 
of a corporation, held an “employe” thereof, 
within Workmen’s Compensation Act; it ap- 
pearing that he worked with regular workmen, 
though he was general foreman.—Beckman Vv. 
J. W. Oelerich & Son, N. Y., 160 N. Y. Supp. 791. 

93. Workmen’s Compensation Act.—Under 
Workmen's Compensation Act (St. 1911, c. 751, 
pt. 3, § 15, as amended by St. 1913, c. 448, § 1), 
widow of one employed by contractor to repair 
defendant's water tank, having elected to take 
compensation thereunder, could not maintain an 
action for her own benefit on ground of de- 











fendant’s alleged negligence.—Hall v. Henry 
Thayer & Co., Mass., 113 N. E. 644. 
94. Mortgages—Mental Capacity. — Where 


grantor of trust deed made a clear and intel- 
ligent deposition that he had for 25 years con- 
ducted his own business, that was sufficient to 
refute alleged mental incapacity, although he 
was, 25 years prior to making the deed, com- 
mitted to an insane asylum for two months.— 
Hopkins v. Givens, Va., 89 S. E. 871. 

95. Municipal Corporations—Automobile.—It 
is the duty of operator of automobile when 
approaching street crossing to keep lookout, to 
give reasonable warning of its movement by 
customary signals, and to operate it at reason- 
able rate of speed, considering amount of foot 
and vehicle traffic.—Weidner v. Ottner, Ky., 188 
S. W. 335. 

96.——Contributory Negligence.—Though driv- 


er of automobile struck by engine testified that ' 


just before going on track he looked and saw 
no engine, contributory negligence is shown 
by fact of clear and unobstructed view for 900 
feet.—Virginia & S. W. Ry. Co. v. Skinner, W. 
Va., 89 S. E. 887. 

97.——Officers. — Storekeeper, appointed by 
mayor of Battle Creek under resolution of com- 
mon council, whose duties were to take care of 
the yard where tools, road scrapers, etc., were 
kept, held a city employe, and not a public of- 
ficer, within City Charter, c. 9, 1, providing 
that all appointive officers in office when the 
charter takes effect shall continue until after 
their suecessors are appointed.—Jones v. City of 
Battle Creek, Mich., 159 N. W. 145. 

98. Negligence—Res Ipsa Loquitur.—Where 
the principle of res ipsa loquitur is applicable, 
on a count charging general negligence, an in- 
struction to find for plaintiff would be proper, 
in the absence of testimony tending to explain 
the occurrence on any theory other than that 
of defendant’s negligence.—Chicago Rys. Co. v. 
Kramer, U. S. C. C. A., 234 Fed, 245. 

99. Railroads—Last Clear Chance.—The last 
clear chance doctrine has no application where, 
when an automobile went on a railroad crossing, 
an engine was only 30 feet away; there being 
no suggestion that it would have been stopped 


in that distance.—Virginia & S. W. Ry. Co. v. 
Skinner, Va., 89 S. E. 887. 
100. Sales—Contracts.—Contract by which 


plaintiff agreed to ship potatoes to be the best 
quality shipped from A county by plaintiff, is 
only .a “most favored customer” clause, under 
which defendant could only demand the best 





shipped by plaintiff, although worthless ones 
would not satisfy the contract.—American Po- 
tato Co. v. Jenette Bros. Co., N. C., 89 S. E. 791. 


_ 101.——Contract.—Where, under contract giv- 
ing plaintiffs exclusive agency for sale of motor 
cars, plaintiffs deposited money to be used in 
paying percentage of purchase price of six cars 
which the contract required them to purchase, 
held, that as, because of indefiniteness, agree- 
ment did not constitute a contract for sale of 
the cars, plaintiffs, not having specified six cars 
in their order; might recover unapplied portion 
of purchase price.—Overland Southern Motor- 
ear Co. v. Hill Bros., Ga., 89 S. E. 833. 


102. Reconsideration.—Right to ‘reconsid- 
er” buying, reserved for a certain time to one 
making an order, gives him only right to with- 
draw in such time from the contract arising 
from acceptance of order.—Farmers’ Handy 
Wagon Co. v. Newcomb, Mich., 159 N. W. 152. 


103. Title-—Where turpentine sold for cash 
was delivered, but the buyer failed to pay the 
price, the title of the seller remains undisturbed, 
and may be asserted against the buyer.—Ocean 








S. S. Co. v. Southern States Naval Stores Co., 
Ga., 89 S. E. 838. 
104. Specific Performance—lInterest.—Interest 


on purchase price, under decree for specific per- 
formance, will not be allowed from the due 
date under the contract, where the plaintiffs 
have been in possession, but only from the date 
of tender of a proper deed.—Altoona Trust Co. 
v. Ison, Ky., 188 S. W. 344. 


105.— Subsequent Conditions.—Specific per- 
formance of a contract to convey real estate at 
its fair marketable value will not be refused 
merely because subsequent to the contract, and 
before its performance, the land greatly in- 
— in value.—Brown v. Brown, IIL, 113 N. 
E. 634, 


106. Statutes—Interpretation.—Courts cannot 
be controlled in their decisions by a considera- 
tion of hardships that may result in individual 
cases from the enforcement of the law as it is 
written.—Kain vy. Ashworth, Va., 89 S. E. 857. 


107. Taxation—Gross Earnings.—Under Page 
& A. Gen. Code, § 5418, relating to taxation of 
gross earnings of public utility corporations, an 
interurban railroad company cannot deduct from 
its gross earnings sums paid a street railroad 
company as rentals for the use of the latter’s 
facilities and for current whether based on 
number of passengers or paid in lump sum.— 
Cincinnati, Milford & Loveland Traction Co. v. 
State, Ohio, 113 N. E. 654. 


108.— Inheritance Tax.—Inheritance Tax, § 
25, is not violative of the constitutional provi- 
sions requiring that every person or corporation 
shall be required to pay a tax in proportion to 
its property under a law which shall be uniform 
as to the class upon which it operates, since the 
excess tax to be collected in any case will bee 
returned to parties entitled to receive it.—Peo- 
ple v. Starring, Ill., 113 N. E. 627. 


109. Trusts—Confidential Relation —Where a 
husband or father, on purchasing land, takes 
title in the name of his wife or his child, no 
presumption of resulting trust arises as in case 
of strangers or relatives under no obligation to 
support.—Higginbotham v. Boggs, U. 8S. C. C. A., 
234 Fed. 253. 

110. Wendor and Purchaser—Waiver.—w here 
the entire course of business between parties to 
a contract of sale has amounted to a waiver by 
the vendors of the clause making time of pay- 
ment of installments of the essence thereof, 
they may not declare a forfeiture without prop- 
er notice and demands.—Myers v. Williams, Cal., 
159 Pac. 982. 

111. Waters and Water Courses—Abandon- 
ment.—An abandonment is a question of inten- 
tion, so that where one did not intend to aban- 
don an irrigation ditch or a water right, even 
though there was a nonuser for a longer period 
than the statute of limitations, there was no 
abandonment.—Moore v. Sherman, Mont., 159 
Pre. 966. 
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